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 1.  TIME:  9:00   CASE#: MSC15-01317 
CASE NAME: OKOLI VS. ADAMS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CHINWE OKOLI 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 
Continued to November 17, 2021 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS. GREEN PLANET 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY STEVEN SPENCE 
* TENTATIVE RULING: * 
 
The hearing is continued to October 27, 2021 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00377 
CASE NAME: PAEZ VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL 
FILED BY RICARDO PAEZ 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to his third set of requests for production is 
denied. In addition, plaintiff is ordered to pay sanctions to defense counsel. 
 
Plaintiff’s third set of requests for production follows litigation involving the similar second set of 
requests. With the second set, plaintiff attempted to file a motion to compel without first 
engaging in the mandatory discovery facilitator process. The court repeatedly refused to accept 
the filing until plaintiff engaged in the process. Ultimately, plaintiff filed the motion by improperly 
attaching a ruling from a Discovery Facilitator involving the first set of requests for production. 
The court denied the motion without prejudice, calling out plaintiff’s inappropriate ruse. 
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The court also noted that plaintiff’s motion did not include the requisite separate statement or a 
proper memorandum of points and authorities. The court also commented that much of the 
discovery appeared to seek confidential information and was overbroad.  
 
Plaintiff then participated in the discovery program and the Discovery Facilitator issued a ruling 
explaining many of the problems with plaintiff’s requests.  Plaintiff did not challenge the ruling 
but filed a third set of document demands.  
 
Once again, plaintiff has inappropriately filed a motion to compel without first engaging in the 
Discovery Facilitator process. Worse, plaintiff again intentionally evaded the requirement by 
attaching a ruling from the Discovery Facilitator involving the second set of document demands. 
 
Other fatal deficiencies are plaintiff’s failure to meet and confer before filing the motion and 
failing to submit a separate statement and a proper memorandum of points and authorities. 
By not including the requisite documents, plaintiff has failed to identify facts justifying good 
cause for the discovery he seeks. Plaintiff has not established that his alleged need for the 
extremely broad discovery outweighs the privacy interests of numerous third parties in their 
confidential personnel records.  
 
Because we have been down this road before, the court imposes sanctions on plaintiff for 
abusing the discovery process. Plaintiff is ordered to pay defense counsel $1,862.50 no later 
than November 30, 2021. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00815 
CASE NAME: DOE VS. STAMNES 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND FOR ATTORNEY FEES 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
Continued to November 17, 2021 at 9:00 a.m. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00907 
CASE NAME: MANJARI NATHAN VS. MUIR PULMONARY 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA TO BASS MED. GROUP 
FILED BY MANJARI NATHAN, M.D, et al. 
* TENTATIVE RULING: * 
 
Vacated by appointment of Discovery Referee. 
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 7.  TIME:  9:00   CASE#: MSC19-00907 
CASE NAME: MANJARI NATHAN VS. MUIR PULMONARY 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA TO ADVANCE SLEEP 
FILED BY MANJARI NATHAN, M.D, et al. 
* TENTATIVE RULING: * 
 
Vacated by appointment of Discovery Referee. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01231 
CASE NAME: TINA HSIEH VS. FIBERGLASS POOL 
HEARING ON MOTION FOR TERMINATING SANCTIONS AGAINST GUSTAVO LOPEZ 
FILED BY TINA HSIEH 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for terminating sanctions against defendant Gustavo Lopez is granted.  
 
The court ordered defendant to respond to plaintiff’s form interrogatories and requests for 
production of documents. Defendant was served with that order. Defendant has still not 
provided responses to the basic discovery that was served on him in late 2019. Accordingly, 
the court grants a default against Mr. Lopez as a terminating sanction. See CCP 2023.030(d)(4); 
Los Defensores, Inc. v. Gomez (2014) 223 CalApp.4th 377, 390-92. 
 
Plaintiff may now submit a default packet for all defendants in order to obtain a single 
final judgment. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02125 
CASE NAME: LAWRENCE VS.  SYNBIOBETA, LLC 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SYNBIOBETA, LLC 
* TENTATIVE RULING: * 
 

Defendant SynBioBeta’s motion for summary judgment and summary adjudication is 

denied.  

Plaintiff is African American and was the only African American working at Defendant 

SynBioBeta. Plaintiff alleges two incidents where employees made statements that Plaintiff 

thought were racist. Plaintiff complained about these statements and was then terminated from 

her position at the company.  

Defendant moves for summary judgment or alternatively summary adjudication of the 

following causes of action: (1) wrongful termination in violation of public policy, (2) wrongful 

termination in violation of FEHA, (3) FEHA discrimination, (5) failure to prevent discrimination 
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and harassment, and (6) retaliation in violation of FEHA and for summary adjudication of 

punitive damages.  

Cause of Action 3 (FEHA discrimination) 

In a motion for summary judgment in a wrongful termination or employment 

discrimination case, the Court engages in the McDonnell Douglas burdens shifting. “ 

‘The burden-shifting system requires the employee first establish a prima facie case of [] 

discrimination. If the employee does so, the employer is required to offer a legitimate non-age-

based reason for the adverse employment action. If it does not, then the employee prevails. 

[Citations.]’ [Citation.]”  (Horn v. Cushman & Wakefield Western (1999) 72 Cal.App.4th 798, 

806.) “ ‘When the employee has made this showing, the burden shifts to the employer to go 

forward with evidence that the adverse action was based on considerations other than [] 

discrimination. When the employer offers evidence justifying the adverse action on a basis other 

than age, the burden shifts back to the employee to meet his ultimate obligation of proving that 

the reason for the adverse action was age discrimination. This ultimate issue is decided on all 

the evidence. [Citations.]’ [Citation.]” (Ibid.)  

In order “ ‘to avoid summary judgment, an employee claiming discrimination must offer 

substantial evidence that the employer's stated nondiscriminatory reason for the adverse action 

was untrue or pretextual, or evidence the employer acted with a discriminatory  animus, or a 

combination of the two, such that a reasonable trier of fact could conclude the employer 

engaged in intentional discrimination.’ [Citations.]” (Id. at 806-807.)  

Prima Facie Case 

Cause of action three for discrimination under FEHA is based on alleged discrimination, 

here termination of Plaintiff’s employment, based upon Plaintiff’s race. “Plaintiffs may establish 

a prima facie case [for employment discrimination] based on circumstantial evidence by 

showing: (1) that they are members of a protected class; (2) that they were qualified for their 

positions and performing their jobs satisfactorily; (3) that they experienced adverse employment 

actions; and (4) that ‘similarly situated individuals outside [their] protected class were treated 

more favorably, or other circumstances surrounding the adverse employment action give rise to 

an inference of discrimination.’ [Citation.]” (Hawn v. Exec. Jet Mgmt. (9th Cir. 2010) 615 F.3d 

1151, 1156.) 

Here, Plaintiff has presented evidence of her prima facie case. Plaintiff is a member of a 

protected class as she was the only African American working on the company. (Lawrence decl. 

¶9.) Plaintiff was qualified for her position and performing her job satisfactorily and she received 

no complainants about her performance. (Lawrence decl. ¶23.) Plaintiff was terminated from her 

position at the company. (Lawrence decl. ¶20.) Plaintiff has evidence that the circumstances 

surrounding her termination give rise to an inference of discrimination. (See discussion on 

pretext below.)  
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Legitimate Business Reason 

Defendant’s evidence is sufficient to show a legitimate business reason for Plaintiff’s 

termination. Cumbers worked as CEO of the Defendant from January 2012 to June 2020. 

(Cumbers depo. 8:18-21.) In August 2019, Cumbers moved away from his sales and marketing 

responsibilities at the company. (Cumbers depo. 9:13-21.) Cumbers explains that he was 

transitioning away from the company and no longer needed someone (like Plaintiff) to triage his 

email and help with his calendar. (Cumbers depo. 31:13-22.) Cumbers told Plaintiff that he was 

eliminating her position. (Cumbers depo. 38:17-20.)  

Evidence of Pretext  

The burden now shifts back to Plaintiff to show that the offered reason for her 

termination was untrue or pretextual, or to offer evidence the employer acted with a 

discriminatory animus, or a combination of the two.  

Plaintiff complained about a plantation comment made by an employee on July 19, 2019. 

(Lawrence decl. ¶18.) On August 14, 2019, Plaintiff’s employment was terminated. (Lawrence 

decl. ¶20.)  

In early August 2019, two other individuals (non-African Americans) were hired to assist 

with work that was part of Plaintiff’s job. (Lawrence decl. ¶¶ 22, 27, 28.) Defendant points out 

that these were temporary positions, but there is still a question for the trier of fact as to whether 

these individuals were hired to replace Plaintiff. And why Plaintiff was not reassigned to do the 

work of one of the temporary positions.  

On September 6, 2019, Defendant posted a job opening for an administrative assistant. 

Plaintiff says that she was qualified for the job, but was not contacted by Defendant to fulfill this 

job. (Lawrence decl. ¶26.) Given the short time between Plaintiff’s termination and the new job 

opening, the jury could find that the elimination of Plaintiff’s position as an executive assistant 

was pretext for terminating Plaintiff for other reasons.  

Finally, Cumbers repeatedly claimed that Plaintiff was terminated because he wanted 

to eliminate the position. However, Cumbers also admitted that he wanted Plaintiff terminated 

because of performance issues. (Cumbers depo. 52:17-25.) In addition, at least one other 

employee was told that Plaintiff was being terminated because she “messed up”. (Sorrentino 

depo. 34:7-24.) This creates a question as to the real reason Plaintiff was terminated. To the 

extent that Plaintiff was terminated for performance issues that also raises a question since 

Plaintiff was never given any verbal or written warnings prior to her termination. (Lawrence 

decl. ¶23.)  

Given these facts, the Court finds that there are triable issues regarding whether 

Defendant’s stated reason for Plaintiff’s termination was pretextual. Therefore, summary 

adjudication of cause of action three is denied.  
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Cause of Action 6 (FEHA Retaliation) 

“In order to establish a prima facie case of retaliation under the FEHA, a plaintiff must 

show (1) he or she engaged in a ‘protected activity,’ (2) the employer subjected the employee to 

an adverse employment action, and (3) a causal link existed between the protected activity and 

the employer's action. [Citation.]” (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042; 

Diego v. Pilgrim United Church of Christ (2014) 231 Cal.App.4th 913, 930 [stating the same 

standard for wrongful termination in violation of public policy].) Protected activity includes when 

an “employee opposes conduct that ultimately is determined to be unlawfully discriminatory 

under the FEHA, but also when the employee opposes conduct that the employee reasonably 

and in good faith believes to be discriminatory, whether or not the challenged conduct is 

ultimately found to violate the FEHA.” (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 

1043; see also, Cal. Code Regs., tit. 2, § 11021(a)(1)(D).)  

Here, Plaintiff has presented evidence of her prima facie case. She engaged in protected 

activity by complaining about the couch cover comment in April 2019 and about the planation 

comment in July 2019. (Lawrence decl. ¶¶12, 16.) Plaintiff was terminated from her position at 

the company in August 2019. (Lawrence decl. ¶20.) There is a sufficient causal link between the 

protected activity and the termination since the last protected activity occurred about one month 

before Plaintiff’s termination.  

In addition, Plaintiff complained about the couch comment in April 2019 and one week 

later her job title was changed from “Chief of Staff” to “Executive Assistant”. (Lawrence decl. 

¶¶ 11-13.) Plaintiff admits that her job responsibilities did not change. That the job title was 

changed to an arguably less desirable title soon after Plaintiff made her first complaint could be 

seen by a jury as punishment for making a complaint. A trier of fact could find this evidence 

shows a history of retaliation by the Defendant.   

For the reasons explained above in cause of action three, Defendant has shown a 

legitimate business reason for Plaintiff’s termination and Plaintiff has presented evidence that 

this reason was pretextual. Therefore, summary adjudication as to cause of action six is denied.  

Causes of Action 1 and 2 (wrongful termination claims)  

Cause of action one for wrongful termination in violation of public policy is based on 

retaliation and discrimination. (FAC ¶42.) For the reasons discussed above there are triable 

issues on Plaintiff’s discrimination and retaliation claims and therefore there are also triable 

issues on her wrongful termination claim.  (See, Stevenson v. Superior Court (1997) 16 Cal.4th 

880, 897 [a FEHA discrimination claim can also support a claim for wrongful termination in violation 

of public policy].)  

Cause of action two for wrongful termination under FEHA are based on alleged retaliation 

after Plaintiff made complainants about racist comments from other employees. (FAC ¶49.) For 

the reasons stated in cause of action six, there is also a triable issue as to this cause of action.  
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Cause of Action 5 (failure to prevent discrimination and harassment) 

“ ‘Government Code section 12940, subdivision (k), prohibits an employer from failing 

“to take all reasonable steps necessary to prevent discrimination.” As the leading California 

treatise states it, “This provision creates a statutory tort action with the usual tort elements 

(duty of care to plaintiff, breach of duty, causation and damages). [Citation.]” [Citation.]’ ” (Ellis v. 

U.S. Security Associates (2014) 224 Cal.App.4th 1213, 1228.) “There's no logic that says an 

employee who has not been discriminated against can sue an employer for not preventing 

discrimination that didn't happen, for not having a policy to prevent discrimination when no 

discrimination occurred.” [Trujillo v. North County Transit Dist. (1998) 63 CA4th 280, 284.)  

Plaintiff’s claim for harassment was previously dismissed and the focus here is on her 

discrimination claim. Defendant argues that Plaintiff cannot show that she was discriminated 

against and thus cannot prevail on this claim. As explained above, there is a triable issue on 

Plaintiff’s discrimination claim. Thus, there is also a triable issue on whether Plaintiff 

experienced discrimination and summary adjudication of this cause of action is denied.  

Punitive Damages 

Defendant argues that Plaintiff does not have the facts for punitive damages. In order to 

receive punitive damages, Plaintiff must show fraud, oppression or malice. (Civil Code 3294.) 

The most likely option here is malice, which is defined as “conduct which is intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others.” An employer’s 

intentional discrimination by refusing to promote a female employee was sufficient to support an 

award of punitive damages. (Cloud v. Casey (1999) 76 Cal.App.4th 895, 912.) 

Defendant relies on Plaintiff’s discovery responses, including a special interrogatory to 

state all facts the support an award for punitive damages. In response, Plaintiff provide a long 

description of her time working for the Defendant and why she was terminated. (Defendant’s 

Ex. H response no. 11.) Plaintiff’s request for punitive damages is based on the alleged wrongful 

termination, which includes evidence that her termination was based on discrimination or 

retaliation. Plaintiff’s discovery responses could be viewed by a trier of fact as evidence of 

intentional discrimination or retaliation by Defendant. Thus, Plaintiff’s discovery responses are 

not factually devoid. And in any event, the opposition provides sufficient evidence that a jury 

could find Defendant intentionally engaged in discrimination or retaliation when it terminated 

Plaintiff. Therefore, summary adjudication as to punitive damages is denied.  

Finally, the Court notes that Defendant’s exhibits submitted with the moving papers were 

submitted in one rather large and unwieldy group. It would have been easier for the Court to 

review the exhibits if they were split into two or three smaller groups. 
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10.  TIME:  9:00   CASE#: MSC19-02405 
CASE NAME: AQUINDE VS. PERFORMANCE SETTLEM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONSUMER FIRST LEGAL NETWORK LLC, et al. 
* TENTATIVE RULING: * 
 
 Plaintiff’s request for leave to file the proposed Second Amended Complaint is granted.  

The demurrer brought by defendants Harold E. Stafford and Consumer First Legal Network LLC 

is dropped from calendar as moot.  Plaintiff shall file and serve the Second Amended Complaint 

on or before November 4, 2021. 

 Defendants shall comply with section 430.41 of the Code of Civil Procedure before 
bringing any renewed demurrer.  Section 430.41 requires parties to meet and confer “in person 
or by telephone,” and not merely by letter or email.  Both sides are reminded to properly tab 
their exhibits in all future filings.  (Cal. Rules of Court, rule 3.1110, subd. (f).) 

 

  

11.  TIME:  9:00   CASE#: MSC20-02185 
CASE NAME: CLUTE VS. ILER 
HEARING ON MOTION FOR FOREFEITURE & DAMAGES UNDER CCP 1992 
FILED BY LORNE JASON CLUTE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for forfeiture and damages under CCP 1992 is denied. Third party witness 
Tod McMichael’s request for sanctions against plaintiff and his attorney is granted in the amount 
of $1,950. 
 
Plaintiff subpoenaed third party Mr. McMichael for deposition and he did not appear. 
Mr. McMichael claims he did not received the subpoena, only the document attachment. 
Upon learning of the mix up, he retained counsel who reached out to schedule a mutually 
acceptable deposition date. Rather than be cooperative, plaintiff, in pro per, filed a small claims 
action seeking relief under CCP 1992 in addition to $10,000.  
 
Mr. McMichael sought relief from the small claims action/discovery dispute by pursuing the 
Discovery Facilitator program. The Discovery Facilitator agreed with Mr. McMichael that he was 
“not properly issued a subpoena for testimony and the request for protective order is reasonable 
and necessary.” Plaintiff refused to back down despite the opinion of the Facilitator so 
Mr. McMichael was forced to file a motion for a protective order and/or to consolidate the small 
claims case. The court granted the consolidation allowing plaintiff’s attorney an opportunity to 
pursue the matter or, alternatively, to dismiss the small claims case, particularly in light of the 
parties’ agreement to a convenient deposition date. 
 
Unfortunately, plaintiff’s counsel elected to file this motion rather than dismiss the small claims 
action. Mr. McMichael has repeatedly stated that he did not know the date for the deposition 
because he was only served with the attachment. He has provided a text exchange which 
confirms his surprise. On reply, plaintiff questions this evidence because the text exchange 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/20/21 

 
 

- 9 - 

reflects one of the defendants referring Mr. McMichael to his current defense attorney a few 
weeks before the deposition. Contrary to plaintiff’s speculation, the referral is not a smoking a 
gun. It is a referral. Mr. McMichael has repeatedly stated he received an attachment seeking 
documents so it is no mystery he might want to discuss the implications of a future document 
demand with defense counsel. 
 
Plaintiff has repeatedly failed to meet his burden of establishing that he served Mr. McMichael 
with a valid subpoena. The damages attendant to CCP 1992 do not attach without that predicate 
fact. Mr. McMichael is entitled to sanctions against plaintiff and his counsel for their persistence 
in misusing the discovery process. CCP 2023.030(a). The court has reduced defense counsel’s 
hourly rate for this routine discovery dispute to $300/hour. Plaintiff is ordered to pay sanctions 
in the amount of $1,950 to defense counsel by November 15, 2021. The small claims case that 
was consolidated into this action is dismissed and Mr. McMichael is no longer a party to 
this action. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00155 
CASE NAME: ESCAMILLA VS. CAMPOS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY HECTOR FLORES ESCAMILLA 
* TENTATIVE RULING: * 
 
The motion is denied for failure to file a proof of service. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA  VS.  A&A SENIOR LIVING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY A&A SENIOR LIVING MANAGEMENT, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to November 10, 2021, at 9:00 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS.  A&A SENIOR LIVING 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY A&A SENIOR LIVING MANAGEMENT, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to November 10, 2021, at 9:00 a.m. 
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15.  TIME:  9:00   CASE#: MSC21-00747 
CASE NAME: WITHARM VS. ANDERSON 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS.  (Set 1) 
FILED BY SARAH LYNN ANDERSON, et al. 
* TENTATIVE RULING: * 
 
Pursuant to stipulation, the motion is continued to December 15, 2021 at 9:00 a.m. 

  

16.  TIME:  9:00   CASE#: MSC21-01271 
CASE NAME: CHAN VS. HODZIC 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALMA HODZIC 
* TENTATIVE RULING: * 
 

The hearing is continued to allow parties to further meet and confer. 

Code of Civil Procedure section 430.41 set forth the meet and confer requirements 
for a demurrer. Subdivision (a) states that, before filing a demurrer, “the demurring party 
shall meet and confer in person or by telephone with the party who filed the pleading that is 
subject to demurrer for the purpose of determining whether an agreement can be reached that 
would resolve the objections to be raised in the demurrer.” Subdivision (a)(1) states, “[a]s part of 
the meet and confer process, the demurring party shall identify all of the specific causes of 
action that it believes are subject to demurrer and identify with legal support the basis of 
the deficiencies.” 

With the moving papers, the demurring party must file and serve a declaration 
stating either: 

(A) The means by which the demurring party met and conferred with the party who filed 
the pleading subject to demurrer, and that the parties did not reach an agreement 
resolving the objections raised in the demurrer. 

(B) That the party who filed the pleading subject to demurrer failed to respond to the 
meet and confer request of the demurring party or otherwise failed to meet and confer 
in good faith. 

(Code Civ. Proc., § 430.41 (a)(3).) 

Here, counsel submitted a declaration, but both the meet and confer process and the 
declaration itself were deficient. The attached written communication indicates defendant’s 
counsel agreed to accept service, noting he had still not yet reviewed the complaint at the time 
of sending the letter. Having not reviewed the complaint, he cannot have “identif[ied] all of the 
specific causes of action […] subject to demurrer” or “identif[ied] with legal support the basis of 
the deficiencies.”  

It is not clear from the declaration what sort of conversation (if any) ensued. The 
declaration must state “the means by which the demurring party met and conferred” and these 
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must be by phone or in person. While the declaration makes reference to plaintiff’s response, 
the means of communication are not clear.  

While a determination that the meet and confer process was insufficient is not grounds to 
overrule or sustain the demurrer (Code Civ. Proc., § 430.41 (a)(4)), the Court here finds a 
continuance appropriate to allow defendant to meet the requirements of the statute. 

The hearing on this matter is continued to November 17, 2021 at 9:00 a.m. in 
Department 21. Counsel for defendant shall file and serve a declaration showing compliance by 
November 3, 2021. If the parties reach an agreement about any of the matters raised in the 
demurrer, the declaration shall include a description of these matters. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01391 
CASE NAME: JFP-AG/SAN RAMON VS.  RM 15 SAFE CORP. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RM15 SAFE CORP. 
* TENTATIVE RULING: * 
 
Vacated by the filing of FAC. 
 

  

18.  TIME:  9:00   CASE#: MSN21-0507 
CASE NAME: HICKEY & ASSOCIATES VS.  IMPROVEMENT NETWORK 
HEARING ON MOTION TO COMPEL RESPONSES 
FILED BY HICKEY & ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses to its first set of requests for post-judgment 
production of documents is granted. Defendant is ordered to produce responsive documents 
within 20 days of this hearing. Defendant is also ordered to pay sanctions to plaintiff’s counsel in 
the amount of $710 by the same date. 

 

  

19.  TIME:  9:05   CASE#: MSC18-02291 
CASE NAME: MORAN VS. ROUND HILLS COUNTRY CLUB 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ROUND HILL COUNTRY CLUB, et al. 
* TENTATIVE RULING: * 
 
The motion for summary judgment (“MSJ”) filed by defendant Round Hill Country Club (“Club”) 
previously was continued under section 437c(h) of the CCP to allow plaintiff Marc Moran 
(“Moran” or “Plaintiff”) to take additional discovery. That discovery and concomitant additional 
briefing has been completed, and the Court now tentatively rules on the MSJ. 

By way of a brief introduction, this cases arises from Moran’s tenure as the Director of Tennis at 
the Club. Moran succeeded Sue Leo, who had been the Club’s longtime Director of Tennis. It is 
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undisputed that in late 2017, Leo decided to retire from the Director position. Leo did not, 
however, leave the Club altogether; rather, she assumed a teaching role, and the parties do not 
entirely agree on what was known by whom at what time about what Leo’s role would be, either 
as it related to Moran/Moran’s training, or more generally. It appears undisputed that Leo had 
been “grooming” Nino Lourasabishvili (the Court adopts the parties’ convention and refers to her 
as “Nino”) to replace her in the director role, and that Nino was disappointed that she was not 
hired to replace Leo. Moran alleges that a “cabal” of female Club employees and/or members 
were extremely angry that Moran (a heterosexual man) was hired to replace Leo. As a result of 
that anger, Moran alleges, Moran was subjected to a course of hostile behavior based on his 
gender and/or sexual orientation, and that despite his complaining about it to the Club, nothing 
was ever done to rectify the situation. Ultimately, Moran alleges, the Club fired him from his role 
to “go with a woman,” which is what “Leo’s group” wanted. 

This employment discrimination suit followed. 

Legal Standard for Summary Judgment 

The Club contends that no cause of action has merit under CCP section 437c(o)(1) because 
Moran cannot establish one or more elements of his causes of action. Section 437c(p)(2) 
supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to the cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action … The plaintiff or cross-complainant shall not rely upon the 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists. 

As the party moving for summary judgment, the Club has the burden of persuasion to show no 
triable issue of material fact exists and thus it is entitled to judgment as a matter of law. (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the Club successfully meets this 
burden does the burden shift to Moran to make his own prima facie showing of the existence of 
a triable issue of material fact. (Id.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 
873.) 

In ruling on the MSJ, the Court is mindful that it may not grant summary judgment based on 
inferences reasonably deducible from the evidence, if those inferences are contradicted by other 
inferences or evidence. (CCP § 437c(c).) Further, the Court may not weigh Moran’s evidence 
against the Club’s evidence as though it were the trier of fact. (Aguilar, supra, 25 Cal.4th at p. 
856.) The Court must “nevertheless determine what any evidence or inference could show or 
imply to a reasonable trier of fact.” (Id.; emphasis in original.)  The Court must draw all 
reasonable inferences from the evidence in the light most favorable to the opposing party. (Id. at 
p. 843.) Put another way, the Court must “consider what inferences favoring the opposing party 
a fact finder could reasonably draw from the evidence.” (Binder v. Aetna Life Ins. Co. (1999) 75 
Cal.App.4th 832, 839.) 

Analysis 
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Employment-Related Causes of Action 

The first, second, and third causes of action are all employment-related causes of action and all 
rest on alleged gender and/or sexual orientation discrimination. 

McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792 is a United States Supreme Court case 
relating to employment discrimination whose analytical framework has been adopted by the 
California Supreme Court. Accordingly, that analytical framework—as stated by the California 
Supreme Court—controls here, if it is applicable. 

Our Supreme Court has explained that framework: 

In FEHA employment discrimination cases that do not involve mixed motives, we 
have adopted the three-stage burden-shifting test established by [McDonnell 
Douglas] … a plaintiff has the initial burden to make a prima facie case of 
discrimination by showing that it is more likely than not that the employer has 
taken an adverse employment action based on a prohibited criterion. A prima 
facie case establishes a presumption of discrimination. The employer may rebut 
the presumption by producing evidence that its action was taken for a legitimate, 
nondiscriminatory reason. If the employer discharges this burden, the 
presumption of discrimination disappears. The plaintiff must then show that the 
employer’s proffered nondiscriminatory reason was actually a pretext for 
discrimination, and the plaintiff may offer any other evidence of discriminatory 
motive. The ultimate burden of persuasion on the issue of discrimination remains 
with the plaintiff. 

(Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 214-215.) 

The Club argues that Moran can neither establish a prima facie case of discrimination nor can 
he demonstrate that the Club’s proffered nondiscriminatory reason for discharging Moran was a 
pretext for discrimination. 

Opposing the MSJ, Moran first says that the McDonnell Douglas test is unnecessary because 
Moran has direct evidence of gender discrimination—that Greg Gonsalves (the Club’s General 
Manager, who says he was responsible both for hiring and firing Moran) told Moran that he was 
fired because of his gender. 

Direct evidence of discrimination is “evidence which, if believed, proves the fact [of 
discriminatory animus] without inference or presumption.” (Morgan v. Regents of University of 
California (2000) 88 Cal.App.4th 52, 67.) Direct evidence of discrimination renders the 
McDonnell Douglas analysis inapplicable. (Id. at p. 68.) 

Moran cites his own deposition and declaration, as well as the deposition of Christine Lindgren, 
the Club’s HR Director, for the proposition that Gonsalves told him that his employment was 
terminated because of his gender. (Moran’s Additional Material Facts (“AMF”) Nos. 131-132.) 

The Court examines that evidence. 

Moran cites passages of the third volume of his deposition for the proposition that Gonsalves 
told him that his employment was terminated because of his gender. The Court quotes the 
relevant portions below: 

Q. When you were first informed that your employment at Round Hill was being 
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terminated, who was with you? 

… 

A. Chris [Lindgren] was with me at the beginning, Greg [Gonsalves] came in kind 
of in the middle, and then Chris left for a period of time and I was with Greg. 

Q. And do you remember what Greg said to you about the reason or reasons 
why you were being let go? 

A. Well, yeah, I remember a couple things very specifically. When we went in the 
foyer out of the office, he said something to the effect he was sorry about all this 
and sorry about Meyer and all this. And I said, well, Meyer was never any—never 
about anger and it was always about safety. And he kind of nodded and then I 
asked him if he was going with Sue’s group and he said they were adamant that 
they wanted a woman. And right around then I remember Chris showing up with 
my cell phone and I went out to my car. 

(Moran Depo. 547:1-23.) 

Following the termination of Moran’s employment, it is undisputed that the Club hired Nino as its 
new Director of Tennis. (E.g., Gonsalves Depo. 404:10-405:22.) It is undisputed that Nino is a 
woman. This can form the basis of an inference of gender discrimination.  

The portions of the Lindgren Deposition that Moran cites do not appear to support the 
proposition that Gonsalves, Lindgren, or anyone at the Club told Moran he was fired due to his 
gender and/or sexual orientation. But the portion of Moran’s deposition cited above is sufficient. 

In its reply brief, the Club says that Moran is a liar, and purports to demonstrate that he is a liar 
by pointing out inconsistencies between, e.g., his opposition papers and various deposition 
testimony. That might be so, but making that determination is the task of the fact-finder at trial, 
not the Court on summary judgment. The reply never directly addresses Moran’s contention that 
he has direct evidence of discrimination. To be sure, the reply denies that Moran has such direct 
evidence, but it does not address specifically the deposition testimony above or explain why it 
fails to constitute direct evidence of discrimination. 

The Court’s task here is to determine what any evidence or inference “could show or imply to a 
reasonable trier of fact.” (Aguilar, supra, 25 Cal.4th at p. 856; emphasis in original.) The Court 
considers that Moran’s deposition testimony, if believed, does indeed show that Moran was 
dismissed from his position in favor of a woman. That is not to say that a trier of fact will believe 
that, but the Court concludes that it could. 

Moran has raised direct evidence of discrimination sufficient to avoid summary judgment, and 
sufficient to avoid the McDonnell Douglas analytical framework. 

Further, Moran says that he complained about being subjected to a gender-based hostile 
environment, but nothing was ever done about it and he was subsequently fired. (Moran Depo. 
58-60.) This is sufficient to survive summary judgment on the retaliation claim. (See Gov. Code 
§ 12923 [very low bar for employment-based harassment claims].) 

Finally, the Court notes that recent changes to the relevant statutory framework; in particular, 
the Legislature’s amendment of Government Code section 12923 to say that “[h]arassment 
cases are rarely appropriate for disposition on summary judgment,” suggest that the Court ought 
to be particularly cautious in considering summary judgment motions in employment 
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discrimination, harassment, and retaliation cases. (Gov. Code § 12923(e).) 

As for the first, second, and third causes of action, the MSJ/MSA is denied. 

Fourth Cause of Action: Compelled Self-Defamation 

The basis of the compelled self-defamation cause of action appears to be an incident in which 
Moran disciplined a child at a junior tennis event. While the operative first amended complaint 
alleges that this incident was a cause of Moran’s termination (¶ 40), the opposition brief says 
it was not, and Gonsalves and Lindgren denied it was the basis of Moran’s termination. 
(E.g., Gonsalves Depo. 98:15-17; Lindgren Depo. 173:23-174:6.) The opposition fails to really 
explain how this cause of action is viable if the incident had nothing to do with Moran’s 
termination. As to the fourth cause of action, the MSJ/MSA is granted. 

Fifth Cause of Action: IIED 

The basis of the IIED cause of action is the alleged employment discrimination and retaliation. 
This is a proper basis for an IIED cause of action. (E.g., Light v. Department of Parks & 
Recreation (2017) 14 Cal.App.5th 75, 98.) As to the IIED cause of action, the MSJ/MSA is 
denied. 

Sixth Cause of Action: Fraud 

The basis of the fraud cause of action are the Club’s purported representations to Moran that he 
would be employed at the Club for the remainder of his career, and that it would be his “forever 
home.” (1AC ¶¶ 6; 51.) Meanwhile, according to Moran, Gonsalves and the Club intended all 
along for Moran to be a placeholder while Nino was trained to replace him. But a promise that a 
particular place of employment will be an employee’s “forever home,” is far too vague to support 
a cause of action for fraud. (See, e.g., Rochlis v. Walt Disney Co. (1993) 19 Cal.App.4th 201, 
216.) As to the sixth cause of action, the MSJ/MSA is granted. 

Seventh Cause of Action: Unpaid Bonuses 

The only argument the Club adduces on this point is that this cause of action fails because the 
employment-based claims fail. But as the Court has rejected the predicate argument (that the 
employment-based claims fail), the Court likewise must reject the contention that the unpaid 
bonus cause of action necessarily fails. As to the seventh cause of action, the MSJ/MSA is 
denied. 

Punitive Damages 

Because the Court concludes the employment-related causes of action survive summary 
judgment, and that the IIED cause of action survives summary judgment, so too must the claim 
for punitive damages. 

Evidentiary Objections 

With the possible exception of the Club’s “objection” to AMF 131, none of the evidentiary 
objections were relevant to the disposition of the MSJ/MSA, and so the Court declines to rule on 
them. (See CCP § 437c(q).) With respect to the Club’s “objection” to AMF 131, AMF 131 is not 
“evidence,” and so it is not the proper target of an evidentiary objection. As the parties can see 
from the tentative ruling, the Court has independently reviewed the supporting evidence to 
determine if it supports the proposition for which it is cited. 
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20.  TIME:  9:05   CASE#: MSC21-00127 
CASE NAME: MARIA JOHNSON VS. HYUNDAI MOTOR 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY HYUNDAI MOTOR AMERICA 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration filed by defendant Hyundai Motor America 
("Hyundai" or "Defendant"). For the reasons set forth, the motion is granted. The action is 
stayed pending completion of the arbitration. 

Factual Background 

Plaintiff Maria Johnson alleges violations of the Song-Beverly Consumer Warranty Act, Civil 

Code § 1790 et seq. ("Song-Beverly Act") based on Hyundai's breach of its express warranties 

and implied warranties. Plaintiff alleges she purchased a 2016 Hyundai Tucson that is defective.  

Plaintiff alleges that "[u]pon [her] purchase of the Subject Vehicle Defendant HYUNDAI issued 

an express warranty to Plaintiff, which Defendant undertook to preserve or maintain the utility or 

performance of the vehicle." (2AC ¶ 11.) She further alleges that "Defendant's express warranty 

was integral to Plaintiff's purchase of the Subject Vehicle." (2AC ¶12.)  

Hyundai moves to compel Plaintiff to submit her claims against Hyundai to binding arbitration 

based on the arbitration provision of the Retail Installment Sale Contract ("RISC"). (Tahsilhoost 

Decl. Exh. 2.) The arbitration provision states that it is governed by the Federal Arbitration Act 

("FAA"), 9 U.S.C. § 1 et seq. "and not by any state law concerning arbitration." (Tahsilhoost 

Decl. Exh. 2, p. 7.) Hyundai's Motion also requests that the action be stayed pending completion 

of the arbitration pursuant to Code of Civil Procedure § 1281.4. 

Procedure and Burden of Proof on Petition to Compel Arbitration 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal"); CCP §§ 1281.2, 1290.2.) Hyundai as the party 

moving to compel arbitration bears the burden of proving the existence of the arbitration 

agreement by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.) While 

Plaintiff contests whether Hyundai, as a non-signatory to the RISC, can enforce the arbitration 

provision, Plaintiff does not contest that she signed the RISC with the arbitration agreement 

attached to the Tahsilhoost Declaration, and she has submitted another copy of the RISC with 

the arbitration agreement, acknowledging in her Declaration that she signed both. (Johnson 

Opp. Decl. ¶ 4 and Exh. 1.)  

Once the existence of an arbitration agreement is established, the burden is on the party 

opposing arbitration to prove a defense to the enforcement of the agreement. (Alvarez v. 

Altamed Health Services Corp. (2021) 60 Cal.App.5th 57, 580.) If a written arbitration 

agreement exists, it will be enforced unless the party opposing arbitration proves there are 
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grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125; Code Civ. Proc. 

§ 1281.) 

Analysis 

A. Felisilda and Equitable Estoppel 

 

The arbitration agreement terms are substantially the same as those in the RISC construed by 

the Court of Appeal in Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 ("Felisilda"). Felisilda 

cannot be distinguished from this case on the grounds argued in Plaintiff's Opposition; the 

decision controls and warrants granting the motion to compel arbitration. (Auto Equity Sales, 

Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) The Court rejected many of the arguments 

raised by Plaintiff in concluding the trial court properly compelled the plaintiffs in that case to 

arbitrate their claims with the manufacturer. Based on principles of equitable estoppel, the fact 

that the claims are "intertwined with the underlying contract obligations" under the RISC and 

rooted in the RISC as they arise out of the condition of the vehicle purchased pursuant to the 

RISC, and the holding in Felisilda, the motion to compel arbitration must be granted, unless 

the Court finds the arbitration agreement is unconscionable and therefore unenforceable on 

that ground. 

B. Unconscionability 

 

Plaintiff contends that even if Hyundai can compel arbitration of Plaintiff's claims under 

the RISC, the arbitration agreement cannot be enforced because it is unconscionable. 

Unconscionability is a defense which if proven may warrant denial of enforcement of the 

contract as a whole or of a specific provision. (Civ. Code § 1670.5(a); Sanchez v. Valencia 

Holding Co., LLC (2015) 61 Cal.4th 899, 910 ("Sanchez") [Courts may find a contract 

"as a whole 'or any clause of the contract' to be unconscionable. [Citation omitted.]"].) 

Unconscionability has a procedural and a substantive component; both must be present 

to render the contract unenforceable based on a sliding scale such that the greater degree 

of one component requires a lesser showing on the other component. (Sanchez, supra, 

61 Cal.4th at 910 [citing Armendariz v. Foundation Health Psychare Services, Inc. (2000) 24 

Cal.4th 83, 114].)  

1. Procedural Unconscionability 

 

That a contract is a contract of adhesion typically presented as non-negotiable on a take-it-or-

leave-it basis is proof of some degree of procedural unconscionability. (Johnson Decl. ¶ 3.) 

There is no evidence that the arbitration agreement was hidden in the RISC; to the contrary, it is 

set apart on a separate page with headings and key provisions in all capital letters and boldface 

type. There is no evidence that Johnson was not given an opportunity to read the agreement, or 

that she could not ask questions about its terms if she chose to. The Court finds the evidence 

shows at most some modest degree of procedural unconscionability. 

2. Substantive Unconscionability 
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An arbitration provision may be held to be substantively unconscionable if it "shocks the 

conscience," is "unfairly one-sided," "overly harsh, or "unduly oppressive." (Sanchez, supra, 61 

Cal.4th at 913.) Despite claiming "there are several provisions rendering the arbitration clause 

one-sided in favor of Defendants," Plaintiff cites only one provision to support that statement. 

(Opp. p. 11, l. 24 - p. 12, l. 5.) The relevant passage of the arbitration agreement is: 

We will pay your filing, administration, service or case 

management fee and your arbitrator hearing fee up to a maximum 

of $5000, unless the law or the rules of the chosen arbitration 

organization require us to pay more. The amount we pay may be 

reimbursed in whole or in part by decision of the arbitrator if 

the arbitrator finds that any of your claims is frivolous under 

applicable law.  

(Johnson Decl. Exh. 1, p. 7 [emphasis added].)  

Plaintiff challenges the second of the two sentences, claiming the clause violates Code of Civil 

Procedure § 1284.3 which provides in part: "No neutral arbitrator or private arbitration company 

shall administer a consumer arbitration under any agreement or rule requiring that a consumer 

who is a party to the arbitration pay the fees and costs incurred by an opposing party if the 

consumer does not prevail in the arbitration, including, but not limited to, the fees and costs of 

the arbitrator, provider organization, attorney, or witnesses." (Code Civ. Proc. § 1284.3(a).)  

The dealer or manufacturer is generally required under the party's arbitration agreement in this 

case to pay most or all of the consumer's arbitration filing, administrative, service, and case 

management fees, and as well as hearing fees, up to $5,000 or more. The challenged sentence 

is not one-sided, because the manufacturer or dealer is already paying all of its own arbitration 

fees and costs as well as all or almost all of those of the consumer based on the sentence 

preceding the challenged clause, whether the manufacturer's defenses are frivolous or not.  

Under the challenged provision, the consumer may only be obligated to reimburse the dealer or 

manufacturer for some or all of the consumer's own fees if the arbitrator finds any of the 

consumer's claims is frivolous. The challenged sentence in the arbitration agreement is not a 

typical "fee-shifting" provision in that it does not obligate the consumer to pay the opposing 

party's fees and costs if the consumer does not prevail on a frivolous claim, only the 

consumer's own fees and costs.  

A fair reading of Code of Civil Procedure § 1284.3(a), including in context with the rest of the 

statute, is that it was intended to prevent the consumer from having to pay the opposing party's 

fees and costs incurred by the opposing party for its own participation in the arbitration. Nothing 

in the language in the context of the entire statute indicates that subsection was intended to 

preclude the consumer from being responsible for the consumer's own fees and expenses 

for the arbitration, particularly if the consumer loses because the consumer's claim is found 

to be frivolous.  

Subdivision (b) of Code of Civil Procedure § 1284.3 includes special provisions allowing a 

demonstrably indigent consumer to not pay the consumer's own arbitration fees and costs, 
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which reinforces this interpretation of the meaning of "the fees and costs incurred by an 

opposing party" in subdivision (a). (See discussion in Sanchez, supra, 61 Cal.4th 918-920.) 

The challenged sentence is not substantively unconscionable based on Code of Civil Procedure 

§ 1284.3(a) and Sanchez, supra, 61 Cal.4th at 918-920. Sanchez explicitly limits any blanket 

prohibition on an individual incurring arbitration expenses to the employment context. (Id.) 

The Court upheld an arbitration agreement that provided for the consumer to pay up front the 

arbitration fees of both parties if the consumer chose to pursue an appeal of the arbitration 

decision to a three-arbitrator panel, finding the provision was not unconscionable. (Id.) (See also 

Thompkins v. 23andMe, Inc. (9th Cir. 2016) 834 F.3d 1019, 1028-1029 [decision not binding on 

this Court, but relying on Sanchez, holding "prevailing party" fee-shifting provision in consumer 

arbitration agreement was not unconscionable and was enforceable].)  

Plaintiff has not met her burden of proof to demonstrate the arbitration agreement should not be 

enforced based on unconscionability. 

 

  

21.  TIME:  9:05   CASE#: MSC21-01031 
CASE NAME: McLEOD VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 

For the following reasons, the demurrer filed by John Muir Health (“John Muir” or 
“defendant”) to the First Amended Complaint (“FAC”) is sustained with respect to the third 
cause of action, with leave to amend, and otherwise overruled. Any amended complaint 
shall be filed and served on or before November 1, 2021.  

Background 

Erin McLeod was 32 when she died on July 1, 2020 at John Muir Medical Center in 
Walnut Creek, CA. (FAC, X, Ex. 1.) Plaintiff Anne McLeod was at her daughter’s bedside, as 
was a nurse who had been caring for Erin prior to her death. (Ibid.) Erin had been at the medical 
center since June 20, 2020, when she was admitted for abdominal pain attributed to acute 
colitis. (FAC, IX.) 

After Erin’s death, plaintiff asked the nurse to identify the cause of death, but the nurse 
said she did not know. (FAC, XI.) Plaintiff requested that an autopsy be performed to discover 
the cause of death. (Ibid.) The nurse told plaintiff that plaintiff would be responsible for the cost 
of an autopsy and plaintiff agreed to pay for it. (Ibid.) The nurse then provided plaintiff with a 
“Consent for Post Mortem Exam,” which plaintiff signed. (FAC, XII, Ex. 2.) The consent form 
authorized an autopsy, but did not definitively state one would be conducted. (Ibid.) Plaintiff was 
also given a “Mortuary Release,” which the nurse said plaintiff needed to sign in order to remove 
her daughter's personal belongings. When plaintiff signed that form, it included a blank, 
unchecked box next to the phrase, “Autopsy […] Refused by family.” (FAC, XIV-XVI.) Plaintiff 
did not check that box or give permission that it be checked. (FAC, XVI, Ex. 3.) The nurse’s own 
notes indicated plaintiff had requested an autopsy. (FAC, XVIII.)  
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The Mortuary Release was later completed and signed outside plaintiff’s presence, and 
the box noting refusal of an autopsy was checked. (FAC, XIX.) The notes in Erin’s file indicate 
her body was picked up on July 1, 2020 by a representative of the mortuary, Queen of Heaven. 
(Ibid.) Plaintiff later discovered, after her daughter was cremated, that no autopsy had been 
performed. (FAC, XLI.)  

Plaintiff filed this action on May 21, 2021 against the mortuary (Roman Catholic 
Archdiocese of Oakland doing business as Queen of Heaven Cemetery & Funeral Center) and 
John Muir. She filed the FAC on July 16, 2021, alleging causes of action for breach of contract, 
negligence, and breach of fiduciary duty against John Muir, as well as a fourth cause of action 
for negligence against the mortuary. The mortuary answered on September 3, 2021. John Muir, 
after efforts to meet and confer, filed this general demurrer to each cause of action against it 
pursuant to Code of Civil Procedure § 430.10 (e). Plaintiff opposes the demurrer. 

Request for Judicial Notice 

Defendant requests judicial notice of (1) the original complaint in this matter, (2) the First 
Amended Complaint, (3) that certain dates fell on certain days of the week in 2020 (7/1 
Wednesday, 7/2 Thursday, 7/3 Friday, 7/4 Saturday, 7/5 Sunday, and 7/6 Sunday). The request 
is unopposed and is granted.  

Analysis 

A demurrer tests the sufficiency of the plaintiff's complaint, i.e., whether it states facts 
sufficient to constitute a cause of action upon which relief may be based. (Kong v. City of 
Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1037, citing Code Civ. 
Proc., § 430.10, subd. (e).) In determining whether the complaint states facts sufficient to 
constitute a cause of action, the trial court may consider all material facts pleaded in the 
complaint and those arising by reasonable implication therefrom; it may not consider 
contentions, deductions or conclusions of fact or law. (Ibid., citations omitted.) The trial court 
also may consider matters of which it may take judicial notice. (Id., citing Code Civ. Proc., § 
430.30, subd. (a).) A complaint is sufficient if it alleges facts which state a cause of action under 
any possible legal theory. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal. 4th 962, 967.) A 
demurrer should not be sustained without leave to amend if the complaint, liberally construed, 
can state a cause of action under any theory or if there is a reasonable possibility the defect can 
be cured by amendment. (Kong, supra, at p. 1038, citations omitted.) 

Breach of Contract (1st C/A) 

John Muir contends that this cause of action fails because the contract terms were not 
sufficiently definite, because the post mortem consent form did not constitute a contract, and 
because the sham pleading rule prevents plaintiff from pleading an oral contract theory in light of 
her original complaint.  

While the Court agrees that the post mortem consent form did not alone constitute a 
contract, the FAC alleges plaintiff “stated she wanted an autopsy performed which she stated 
was find out the cause of her daughter's death. [The nurse] told ANNE McLEOD this was her 
decision JOHN MUIR would do so, but that ANNE McLEOD would be responsible for the cost of 
the autopsy. ANNE McLEOD agreed to pay for it. [¶] At that time, an oral contract was formed 
[…].” (FAC, XI, emphasis added.)  
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The FAC, in other words, clarifies that the form was evidence of the agreement, not the 
agreement itself. Evidence is not necessary to plead, only ultimate facts. Plaintiff has sufficiently 
alleged that she was told John Muir would do what she was requesting. This is sufficient. Any 
further detail is unnecessary, and that any agreement may or may not have been “reflected” in 
the form (see ¶XXXVI) is not crucial at this stage in the proceeding.  

Plaintiff originally alleged that she entered into a written contract with defendant “to have 
an autopsy be [sic] performed” and that “[s]aid contract was embodied in the ‘Consent for Post 
Mortem Exam.’” (Original Complaint, ¶XLIV.) That a contract might have been “embodied” in a 
form does not affect whether the contract existed apart from that form. As such, the sham 
pleading rule does not bar the changes.  

Whether the contract was oral or written is a legal theory and the facts pleaded in the 
FAC do not directly contradict the original complaint. “In the absence of inconsistent factual 
allegations any inconsistency between plaintiff's legal theories is immaterial.” (Berman v. 
Bromberg (1997) 56 Cal.App.4th 936, 945.) A complaint must simply contain a statement of the 
facts constituting the cause of action in ordinary and concise language. (Code Civ. Proc. 
§ 425.10(a)(1).) It is not to be tested for literary excellence. (Dillon v. Haskell (1947) 78 
Cal.App.2d 814, 816.) 

The demurrer to the first cause of action is overruled.  

Negligence (2nd C/A) 

Defendant demurs to the negligence cause of action based on lack of duty. Defendant 

contends it “never obligated itself to perform a post mortem exam on Erin in the Post Mortem 

Consent Form.” (Points and Authorities in Support of Demurrer, 9:17-18.) The argument rests 

entirely on defendant’s contention that the contractual obligation discussed above fails. 

Accordingly, John Muir characterizes the alleged duty narrowly (see Reply, 7:7:5-7). The duty 

alleged is not so restricted. (See FAC, XXXVIII-XXXIX.) Defendant’s cited authority consists of 

one case involving the duty of insurance brokers to an insured. How that authority translates to 

a lack of duty in this case is unclear.  

The demurrer to the cause of action for negligence is overruled. 

  

Breach of Fiduciary Duty (3rd C/A) 

John Muir demurs to the breach of fiduciary duty cause of action, citing Klein v. 

Children's Hosp. Medical Ctr. (1996) 46 Cal.App.4th 889 for the argument that it owed no 

fiduciary duty to Erin’s family members. That case did not deal with a duty to properly handle the 

remains of a family member, but rather the treatment of a living family member—the 

misdiagnosis of plaintiffs’ daughter.  

Plaintiff, for her part, does not attempt to distinguish the authority, instead citing two 

additional cases, neither of which address whether a fiduciary duty exists between a hospital 

and family member of a deceased person.  
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The Court is aware of no authority that would impose a fiduciary relationship on a 

hospital, or even a mortuary, with respect to the family of a deceased person. (Wilson v. 

Houston Funeral Home (1996) 42 Cal.App.4th 1124, 1140 [“We have found no case in 

California or any other jurisdiction holding a mortuary owes a fiduciary duty to the family of the 

decedent.”]) 

“[B]efore a person can be charged with a fiduciary obligation, he must either knowingly 

undertake to act on behalf and for the benefit of another, or must enter into a relationship which 

imposes that undertaking as a matter of law.” (City of Hope National Medical Center v. 

Genentech, Inc. (2008) 43 Cal.4th 375, 386.) The FAC, in this sense, is conclusory, and while 

the facts in a complaint must be accepted as true, legal conclusions do not enjoy the same 

treatment.  

The demurrer is sustained as to the third cause of action, with leave to amend.  

 

  

22.  TIME:  9:05   CASE#: MSN21-1645 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
The petition for approval of transfer payments is denied without prejudice. Petitioner has failed 
to include the settlement documents from the underlying matter or to include the requisite 
declaration from the payee. 

 

 

23.  TIME:  9:06   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS.  ALAMILLO REBAR, INC. 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY BRETT ALAMILLO, et al. 
* TENTATIVE RULING: * 
 

Before the Court is a request for a preliminary injunction by defendants Alamillo Rebar Inc., 

Brett Alamillo, Jean Alamillo, Joe Alamillo, Laurence Alamillo, and 361 West Channel Road, 

LLC ("Moving Parties"). For the reasons set forth, the request for a preliminary injunction is 

denied, without prejudice.  

Factual Background 

At issue in the motion is a pending sale of the real property located at 361 West Channel Road, 

Benicia, California ("Property"). The Property is owned by and titled to 361 West Channel Road, 

LLC (the "LLC" for convenience). (Joe Alamillo Decl. ¶¶ 3, 18, and Exh. E [title report].)  

The Moving Parties contend Janice Alamillo is wrongfully interfering with the sale of the Property 

to a third party that was scheduled to close on September 20, 2021. Moving Parties contend 
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that her interference is jeopardizing the LLC's ability to complete the sale. The Moving Parties 

have not filed a claim against Janice Alamillo but describe generally in their memorandum a 

claim for breach of fiduciary duty. (Memo. ISO Mot. p. 9.) 

Janice Alamillo, through counsel, submitted a demand to the escrow company handling the 

sale, North American Title ("NAT"), on September 17, 2021, the Friday preceding the scheduled 

closing date. (Joe Alamillo Decl. ¶ 20 and Exh. D.) In her demand, Janice Alamillo takes the 

position that she is a necessary signatory for the LLC to sell the Property and that she is entitled 

to an approximate 21% share of the proceeds of the sale. (Joe Alamillo Decl. Exh. D.) NAT has 

refused to close escrow for the sale unless Janice Alamillo withdraws her September 17, 2021 

demand, and Moving Parties seek a preliminary injunction compelling her to do so and to not 

interfere with the sale. (Joe Alamillo Decl. ¶¶ 22, 23.) 

The Moving Parties seek a preliminary injunction under Code of Civil Procedure § 526(a)(2) 

which allows the Court in its discretion to grant a preliminary injunction if "the commission or 

continuance of some act during the litigation would produce waste, or great or irreparable injury, 

to a party to the action." (Code Civ. Proc. § 526(a)(2).) The Moving Parties also rely on Code of 

Civil Procedure § 526(a)(3), which allows the Court to issue a preliminary injunction in its 

discretion when "a party to the action is doing, or threatens, or is about to do, or is procuring or 

suffering to be done, some act in violation of the rights of another party to the action respecting 

the subject of the action, and tending to render the judgment ineffectual." (Code Civ. Proc. 

§ 526(a)(3).) (Memo. ISO Mot. p. 6.) 

Standards Governing Request for Preliminary Injunction  

The decision to grant or deny a preliminary injunction "generally rests in the sound discretion of 

the trial court." (Millennium Rock Mortgage, Inc. v. T.D. Service Co. (2009) 179 Cal.App.4th 804, 

808.) "In determining whether to issue a preliminary injunction, the trial court considers two 

related factors: (1) the likelihood that the plaintiff will prevail on the merits of its case at trial, and 

(2) the interim harm that the plaintiff is likely to sustain if the injunction is denied as compared to 

the harm that the defendant is likely to suffer if the court grants a preliminary injunction. [Citation 

omitted.]" (Id.) (See also White v. Davis (2003) 30 Cal.4th 528, 554; Butt v. State of California 

(1992) 4 Cal.4th 668, 677-678.) Though the issuance of a preliminary injunction generally lies in 

the trial court's discretion, "[a] trial court may not grant a preliminary injunction, regardless of the 

balance of interim harm, unless there is some possibility that the plaintiff would ultimately prevail 

on the merits of the claim. [Citation omitted.]" (Butt v. State of California, supra, 4 Cal.4th at 

678.) 

Under the second, "balance of harms" factor, courts have expressed the showing required 

"in various linguistic formulations, such as the inadequacy of legal remedies or the threat of 

irreparable injury (compare Civ. Code, § 3422 with Code Civ. Proc., § 526)." (Tahoe Keys 

Property Owners' Assn. v. State Water Resources Control Bd. (1994) 23 Cal.App.4th 1459, 

1471.) "In general, if the plaintiff may be fully compensated by the payment of damages in the 

event he prevails, then preliminary injunctive relief should be denied. [Citation omitted.]" (Id.) 

(See also Jessen v. Keystone Savings & Loan Assn. (Cal. App. 4th Dist. Apr. 27, 1983), 142 

Cal. App. 3d 454 ["Under CCP § 526(a)(2) and (a)(4), authorizing injunctive relief on a showing 
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of great or irreparable injury when pecuniary compensation will not give adequate relief, an 

irreparable injury is one for which either its pecuniary value is not susceptible to monetary 

valuation or the item is so unique its loss deprives the possessor of intrinsic values not 

replaceable by money or in kind."].) 

"The moving party must prevail on both factors to obtain an injunction." (Pittsburg Unified School 

Dist. v. S.J. Amoroso Construction Co., Inc. (2014) 232 Cal.App.4th 808, 813-814.) The party 

seeking the preliminary injunction has the burden of showing all elements necessary to support 

its issuance. (O’Connell v. Superior Court (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.)  

"[T]he general rule is that an injunction is prohibitory if it requires a person to refrain from a 

particular act and mandatory if it compels performance of an affirmative act that changes the 

position of the parties. [Citations omitted.] The substance of the injunction, not the form, 

determines whether it is mandatory or prohibitory. [Citation omitted.]" (Davenport v. Blue Cross 

of California (1997) 52 Cal.App.4th 435, 446-447.) To obtain a mandatory injunction, the moving 

party is required to clearly establish its right to the relief and to demonstrate "that irreparable 

injury will flow from its refusal."  (Id. at 448.) 

Analysis 

The Moving Parties must demonstrate that they meet both of the related factors required by the 

case law in order to obtain a preliminary injunction. Based on the current record, the Court finds 

the Moving Parties have not met their burden.  

None of the Moving Parties has filed a claim, counterclaim, or cross-complaint against Janice 

Alamillo asserting the breach of fiduciary duty claim they generally outline in their memorandum 

in support of the motion for the preliminary injunction. (See Opp. to OST App. p. 1.) None of the 

Moving Parties has answered the operative complaint, or even the original complaint, asserting 

any affirmative defenses or counterclaims or other right to relief against Janice Alamillo. The 

Moving Parties have not cited, and the Court has not located, a case in which an injunction has 

been granted to a defendant without the defendant having filed a cross-complaint alleging a 

claim on which request for the injunctive relief is based. It is unclear how the Court can find the 

Moving Parties have demonstrated a probability of prevailing on the merits of a claim not 

actually asserted against the party to be enjoined.  

It is a closer case whether the Moving Parties have shown they will suffer great or irreparable 

harm if an injunction is not issued to prevent disruption of the sale of the Property, and whether 

the balance of harms favors granting the injunction. Generally, injury that can be compensated 

by monetary damages is not considered the type of great or irreparable injury required for 

injunctive relief; however, the circumstances of the case suggest the possibility of injury difficult 

to compensate with monetary damages if the sale falls through and the LLC loses the buyer. 

(See Joe Alamillo Decl. ¶ 27; Code Civ. Proc. § 526(a)(2); Thayer Plymouth Center Inc. v. 

Chrysler Motor Corp. (1967) 255 Cal. App. 2d 300, 306 [no risk of irreparable injury if monetary 

damages are adequate remedy].)  
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Considering the current record before the Court, the Court in its discretion denies the motion 

without prejudice, and subject to renewal of the motion if the Moving Parties can address the 

deficiencies noted. 

Additional Comments on the Issues Raised by the Motion 

The evidence in support of the motion indicates that there are no net proceeds to be derived for 

the LLC from the sale of the Property, as the recorded encumbrances equal or exceed the net 

proceeds available after payment of sale expenses. (Joe Alamillo Decl. ¶ 255 and Exh. K.) Ms. 

Alamillo's opposition to the application for the order shortening time for hearing on the motion 

did not raise any substantive objection to the merits of the proposed sale of the Property, nor 

does she address what "proceeds" from the sale she believes she is entitled to obtain when the 

estimated settlement statement shows the LLC will not receive any net proceeds from the sale. 

Even if Ms. Alamillo is entitled to consent to the sale as a Co-Trustee of the Trust, it is unclear to 

the Court why Ms. Alamillo objects to the sale on its merits under the circumstances or how the 

LLC or Ms. Alamillo would benefit if the sale of the Property is lost, particularly since Ms. 

Alamillo has already asserted extensive claims against the defendants to address any alleged 

mismanagement or other issues that may have led to the LLC's current condition and the 

Property sale.  

The Court is hopeful the parties will resolve this dispute without the necessity of a 

renewed motion. 

Sua Sponte Designation of Case as Complex 

The Court on its own determines that this case should be designated as complex, effective 

following the hearing on the Moving Parties' request for preliminary injunction. (Cal. R. Ct. 

3.403(b).) All hearing dates set in Department 21 in this case after October 20, 2021 are hereby 

vacated, and the hearings will be re-set by the Court in the complex department.  A CMC is set 

in Department 39 for November 5, 2021 at 8:30 a.m. 

 

 

 


